
Bell Atlantic
13 00 I Street :\J.\V.
Suite 400\V
\Vashington, DC 20005

Ex Parte

November 23, 1999

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Patricia E. Koch
Assistant Vice President
Federal Regulatory
(202) 336-7823
(202) 336-7866 (Fax)

'-'I 11·"'" I! 'I \I...

ORIGINAL

ex PARTE OR LATE FllED

RE: CC Docket No. 99-29 and CC Docket No. 98-184

Dear Ms. Salas:

Please include a copy of this correspondence dated November 22, 1999 from James R. Young
of Bell Atlantic to Dorothy Attwood of the Chairman's office in the public record of the
above-captioned proceedings. Any questions on this filing should be directed to me the
address or phone number above.

Sincerely,

cc: Dorothy Attwood

~; .~~. rec'd D1::3
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Bell Atlantic Corporation
1095 :henue Of The Americas
~ew York, ~y 100.16

~l~ W5-116~ Fax ~l~ 59;-~5R7

E-.\ hil: jJ rnes.r. \"llUng@Bell.-\tbntie-com

Hand-delivered

Dorothy Attwood, Esquire
Legal Advisor to the Chairman
Federal Communications Commission
2025 M Street, NW - Suite 8B201
Washington, D.C. 20036

Dear Dorothy:

James R. Young
Exccuri\'e \'ic<: President & General Counsel

November 22, 1999 ReCeIVeD
~ NOva3199g
~1~,

1ItE~~

Enclosed is the FLAG Atlantic Limited decision to which I referred last week, together
with FLAG Atlantic's underlying application for landing rights. The structure of FLAG Atlantic
is discussed in Appendix C, pages 2-3 at note 1. You will note that until long distance relief,
Bell Atlantic would own less than 5% in the long distance entity. After long distance approval,
Bell Atlantic can exercise an option, at an already negotiated price. to take a 37.68% interest in
the long distance entity.

If you have any questions, please give me a call.

~,' \1-

Very truly yours.

Enclosures
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Federal Communications Commission

Before the
Federal Communications Commission

Washington, D.C. 20554

DA 99-2041

In the Matter of

FLAG ATLANTIC LIMITED

Application for a license to land and operate in the

United States a private fiber optic submarine cable

system extending between the United States

and the United Kingdom and France

)
)
)
)
)
)
)
)

File No. SCL-LIC-19990301-00005

CABLE LA.1\iDING LICENSE

Adopted: September 30, 1999

By the Chief, Telecommunications Division:

1. Introd uction

Released: October 1, 1999

I. In this Order, we grant the application of FLAG Atlantic Limited (fLAG Atlantic)
undt:r the Cable Landing License Ad for authority to land and operate a private fibl.:r optic submarine

cable system to be called "FLAG Atlantic-I," extending between the United States and the United
Kingdom and France. This system will be operated on a non-eommon carrier basis. We find that

FLAG Atlantic has provided sufficient information under our rules to comply with the Cable Landing
License Act and that it would serve the public interest to grant the cable bnding license subject to the

conditions listed below.

II. Application

2. FLAG Atlantic is a joir.t venture company organized and existing under the laws of

Bermuda. Two Bermuda holding companies, FLAG Atlantic Koldings Limited (F AH) and GTS

TransAtlantic Holdings, Ltd. (GTS TransAtlantic), hold 50% of FLAG Atlantic. FAH is a direct
\vholly-o'WTled subsidiary of FLAG Telecom Holdings Limited. a Bermuda holding company. GTS

TransAtlantic is an indirect wholly-owned subsidiary of Global TeleSystems Group. Inc., a publicly­

traded Delaware corpora:ion

3. The proposed FLAG Atlantic-l system will be a loop system consisting of three
undersea segments extending between the United States and Europe. As illustrated in the attached
Exhibit A, Segment :.i \vill be the \\hole of the subrnari::e cable sysrer:-: provided between and
including the system interfaces at the cable stations on the nonh shore of Long Island, 0:ew York and

at Comwall, England. Segment S will be the wh01e of the submarine cable system provided between

:lnd including the system interfaces at the c:lble stations on the south snore of Long island and at
Brinany, France. Segment E \vill be the whole of the submarine cable system provided between and

An Act Relating to the Landing and Operation of Submarine Cables In the LOlled Slates, 47 USc. §§
34-39 (1994) (Cable Landing License Act).
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including the system Interfaces at tne c:lble slat'jons at Comwall. Engl.JoJ ;1lld [3rinan~. rrance. Tne
e\.:lct l:lnding: sites and the e:-':3ct loc':ltions of the landing stations ha\c not ~C[ been tinalized.

4. rLAG A[lamic-1 will use laser-gcnerated light to transmit dif;itJ,[ information o\er four
optIcal tlbcr pairs on Segmcnts ~ and S of the systcm alld over six l'plic.ll tiber pairs 011 Segment E
of [ilc systt:l11. The system \viil be hascd Oil synchronous digital hierarchy :lnd will us..: dense wave
division multiplexing. The system will be cOllstructed ill a sclf-hc;llin~ rjn~ architectun:. The total
capacity of the system will be i .~S t~rr;lbi:s per second, which IS :lppro\il:t<ltcly ~5 times the capacity
or current trans-Atlantic technology. Initi.JII.'. tk system will h':l\e :: C;lpJCIt: of 160 Gbps, with
upgrade potential in 160 Gbps (or multipl·:s [hereof) incn.:ments .15 J::l:.1:lJ \',J:r~nts. FLAG Atla:1tic-

:" ,.::--.pcctcd to be [JiJ::ed in SCi' I:::? in Oct20::r ]()OO

III. Comments

5. The Intem::lti 011J. I [3urcJ.u :ssl:cd J public notlcc cf ';1': i:_\G .\tl2!1li-.: Jppkation on
\!arch ~6. 1999, We received no comments on the applic::ltion. PU:SUJ:ll to St:ction 1.'767(b) of the
Commission's rules.: the Cable Landing License Act. and Exe,,:l,;ti,<: O~kr :':0. 10.5:;0. 'v'e info:-:ned
t::c Department or" State of the application' The Dt:partmefit of St3t::, ::;:..:~ cocrdinati~g with th~

0jational Telecommunications and Information Administration ::lna lh~ D,,:p::H1rT'ent of Defense. stated
that it has no objection to issu::lnce of the cable landing license'

...., ,I.

4/ CF.R ~ l767ib) (1993)

Letter from Rebecca Arbo!!.ast. ChIef. TelecommUnicatIons Dl"'!SlO~" h:ernatlonal Bureau. Federal
CommunicatlOns Commission. to Steven \V L~'t. DeDuty US Coord:r,::,":- O:TiCC: ot International
CommunicatIons and Information Policy. U.s Depanment of State (AV t3. :(99)

Lener from Richard C. Bea:rd. Acting Coited States Coordln::.:c~. :~:::~a::on:ll CO:T,municauon:; :md
hfonnarion Polley. US Depamnen: 0:' St::.:e. :J Don::.l:: ."'.::::;s:):-:. C~l'~: >:~2::,uC:Jnal Bur::::.;;. FCC

(Sept. 23. 1999).

2
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IV. Discussion

A. Pri\·ate Submafine Cable Policy

DA 99-2041

6. FLAG Atlantic proposes to operate fLAG Atlantic-I as a non-eommon carricr
submarine cable system in which capacity will not be offered indifferently to the user public. FLAG
Atlantic requests a license under the Commission's private submarine cable policy. which is intended
10 promote competition in the provision of international transmission faci Iities. l Pursuant to this
policy. the Commission has authorized non-eommon carrier cables where: (1) there is no legal
compulsion to serve the public indifferently; and (2) there are no reasons implicit in the nature of thc
operations to expect an indifferent holding-out to the eligible user publico

7. In applying the first prong of the test to submarine cable authonzatlons. the
Commission has stated that there will be no legal compulsion to serve the public indifferently where
there is no public interest reason to require facilities 10 be offered on a common carrier basis. This
public interest analysis has generally focused on whether an applicant will be able to exercise market
power because of the lack of alternative facilities. Where there are sufficient alternatives, the
Commission has found that the licensee will lack market power and wili not be able to charge
monopoly rates for cable capacity. The Commission has found that, in those circumstances, the public
interest would be served by allowing a submarine cable to be offered on a non-common carrier basis 7

8. No one has suggested that the public interest requires FLAG Atlantic-I to be opcrated
011 a common carrier basis. Nor do we find that FLAG Atlantic controls :my bottleneck facilities in
the markets FLAG Atlantic-I proposes to serve.' No commenter has disputed this fact, and we find
that, in light of all the circumstances, it would not serve the public interest to impose common carrier
regulation on the operations of FLAG Atlantic-I at this time. We note, howevcr, that we retain the
ability to impose common carrier or common-carrier-like obligations on the operations of this or any
other submarine cable system if the public interest so requires. Furthermore, we maintain the authority

See Tel-Optik. Ltd., Mcmorand:Jm Opinion ad Order, \00 "F:t C2::: "", \0~0-42. \ 046-48 (\ 985);
see also Cable &: Wireiess. plc. Cable Landing Licer.se, 12 FCC Red 8516 (199"7) (Cable &: ~Vlreles5).

See Cable & WIreless. 1:2 FCC Rcd at 8522. see also Optel Communlc3tlons. [nc., Condlllonal Cable
'.andlng Lrcense. 8 FCC Rcd 226-: (\ 99:3i. Sa[iOna: ASSCC!Qllon 0/ .R.eguic:ror, '-.·I:::r,· CommiSSIOners v FCC.
525 F.2d 630, 642 (DC Cir.) (.\"04 RL'C f), ::er: dented. ·e5 C.S 992 (19-'S:

See, e.g. CaDle & Wlrel'ess. \:2 FCC Rcd at 8523

FLAG AtlantiC IS affiii:ite::: wI:h several forelg~ Ca:Tlers tn :'uro:;::. '.~::',,;d,r.g carners :n France ar.c
Germany, the destination countries ior FL.....G Ati;:mttc- i (Hermes Europe. Rat;:::-i B\". GTS Busmess ServIces
(uK) L:d., Esptrlt Telecom l3K LImited. and Eson: Telecom France SA'j S2C 2.:JplIcation at Attachment B
These are small carriers that do r.o: h:i\e more t:;a1'. 50% oi the market m J.."1~ of the \..:.ey markets for provldmg
international services. Sec Rule and POlICteS on Foreign Pa.'Clcipation ir: the CS Tciecornmuni:ations Market.
Rqorl and Order :Jr.:.:.' Order on Rccor.S:.:l;:rC}1 :-)n. ',:: FCC Rcd 2::, :ie<, I lQQ -, "':::,Jr7 oen.::ilng (For=:gn

rar:::::r:~l!ur: Or,ier/

)
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to ;:Iassify facilities as common carrier facilities subject to Title II of [he Communications Act if the
;Jublic interest requj~es that· the facilities be offered to the public indifferently."

9. Regarding the second prong of the test, we conclude that there is no reason to expect
that capacity in the proposed cable system would be held out to the public indifferently. FLAG
Atlantic states that capacity will not be sold indifferently to the user public. Instead. capacity will be
assigned pursuant to "individualized decisions." We therefore conclude thar fLAG Atlantic will
operate FLAG Arlantic-I on a non-common carrier basis.

10. We conclude that FLAG Atlantic will not offer capacity in FLAG Atlantic- i to the
public on J common carrier basis and that the public intcrest docs not :'L'quire that they do so
.-\ccordIngly, we conclude that it is appropnate to license flAG Atbllli;:-1 on a non-common carrier
basis. We also find that FLAG Atlantic will not provide a telecommunications service for a fec to
such a class of users as to be "effectively available directly to the pubhc" and rhus will not be a
"te!ecommunications carrier" under the Telecommunications Act of 1996.· J

B. Ownership and Landing Points

11. FLAG Atlantic has provided the ownership informatiun required by sections
1.767(a)(6). 63.18(e)(6). and 63.18(h) of the Commission's rules. A \\holly-owned subsidiary of
FLAG Atlantic. FLAG Atlantic USA Ltd .. will own the U.S. cable stations, including real property,
buildings ;:md terminal equipment. as wei! as the U.S. territorial i-'orrions of th~ submarine cable from
the landing stations to the U.S territorial limit. The two foreIgn caDit: stations and the portions of the
submarine cable within British and French territorial limits will be o\vncd by wholly-owned
sub~idiaries of FLAG Atlantic in each country.'1 FLAG Atlantic itself will own the remaining
portions of the FLAG Atlantic-l system.

i 2. The application states that FLAG Atlantic- \ will l.:lIIJ on both the north and south
shore of long Island. '.:ew York: Comwall. United Kingdom: and Br!ttan~. France. We find the
applicant's description of the likely landing points to be sufficient c\' detcffillne that the proposed cable
system complies with the proviSIons of the Cable Landing license .... ·:l :1:1d CommiSSion rules. Section
1767(a) of the Commission's rules permits applicants in an initlJI J:::D;lcatlon to provide a general
description of the landing points:: The appiicant. hov.. ever: must ~-:'e a syecific descriptIOn of the
landing points, including a map. no later than 90 days prior to co"structlor. at that landing point. The

See. e g, Foreign Parllc:,oauon Order. :::: FCC Rcc at 23,93 .. .- (,~ C.:lC;,<, & Wrreless, \2 FCC Rcd at

8530 Cj 39: AT&T Corp. et ai, Cable Landing !..Icense, \3 FCC Rcd 16.::2::. !6.2.3; ~ is Ont'i Bur 1998)

(erllna-US CaDle Landing U;;ense)

See 4- eSc. ~ ;53(4.. ) (defining' t::::ecor.1munlcation:, carTI~' I:':..:j.c' 6: W!re!ess :2 FCC :Zcd at
8523.

FLAG Atlantlc (UK) Ltd.. will own :roe L:.K. bIlding statten :lS \,<::1 as ;::::: corresponding ponions of
the system landing in the linlted Kingdom FLAG AtlantiC \France:. S.'\ ., ::.0\\:1 the lar:cimg station in
?;'"~~.::: as well as ~he co:-:-esponding port~ons of ~he syst~m located ~r. ::~~~:~

47 C.F.R. § l.767(a)(5) (1997).

4
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Commission wjjl give public notice of the filing of the specific description, and grant of the license
wilf be considered final with r,espect to that landing point unless the Commission notifies the applicant
to the contrary no later than 60 days after receipt of the specific description of the landing points.

C. Environmental Impact

'3. The Commission has found that the construction of new submarine cable systems,
individually and cumulatively, will not have a significant effect on the environment and therefore
should be expressly excluded from our procedures implementing the National Environmental Policy
Act of 1969. 1J Therefore, the Applicant is not required to submit an environmental assessment. and
this application is categorically excluded from environmental processing.

V. Conclusion

14 We grant FLAG Atlantic's application for authority :0 land and operate a non-common
carrier fiber optic submarine cable extending between the United St.:ltes ~d the Lnited Kingdom and
France, subject to the conditions listed below.

VI. Ordering Clauses

15. Consistent with the foregoing, we hereby GRANT AND ISSLE FLAG Atlantic a
license to land and operate a non-<ommon carrier fiber optic submari;le catJle system (consisting of
four optical fiber pairs on Segments Sand :-; ~d six optical fiber p:.ms on segment E, with 160 Gbps
capacity upon completion, and upgradeable to 1.28 terrabits per second) extending between landing
points at cable stations in Long Island, New York; Cornwall, United Kingdom; and Brittany. France,
under the provisions of the Cable Landing License Act and Executive Order 10,530. This grant is
subject to all rules and regulations of the Commission; any treaties or conventions relating to
communications to which the United States is or may hereafter become a party; any action by the
Commission or the Congress of the United States rescinding, changing, modifying, or amending any
rights accruing to any person hereunder: and the following conditions:

(1) The location of the cable system within the territorial waters of the Cnited States, its
territories and possessions. and upon its shore shall be in,.:onformlty with plans approved by
the Secretary of the Army, and the cable shall be moved or shifted by the Licensee at its
expense upon the request of the Secretar; of the Army whenever he or she considers such
course necessary in the public interesi., for reasons of national defe:lse, or for the maintenance
or improvement of harbors for navigational pUI?oses;

(2) The Licensee shall at all times comply with any requirements of U.S. govemment
authorities regarding the location and concealment of the cable faci~ities. buildings. and
apparatus for the purpose of protecting and safeguarding the cable from injury or destruction

0;' enemies of the United States:

See 47 (F.R. § 1.1306 ~ote 1 (as amendec 1999): \998 Bienmal Re~u;ator:" Review -- Review of
Ir.!ernatlonal Common CaITler Regulation5. lB Doc:':'e: ~o 98-11 S. Repcr: and Ode~. FCC 99-51, ~~ 67-69 (reI.
\1:.r. 23 1999)

5
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en The Licensee or any persons or companies controlling It. cGntrolled by it. or under direct
or indirect common"co/1trol \\.ith It do not enjoy and snJ:1 no! Jcq'-lire any right to handle
traffic on a common carrier basis to or from the United StJtes. Its territories. or its possessions
unless such service be authorized by the Commission pursu:!nt to Section 114 of the
Communications Act, as amended;

(4) The Licensee or any persons or companies controlling It. controlled by it, or under direct
or indirect common cOlltrol with It shall nOl acquire or enJO':' :10':' right to land. connect, or
operate submarine cables thaI is denied to any other Unit~d Statcs company by reason of any
concession, contract. understanding, or \'\'orking arrangement to which the Licensee or any
persons controlling it. controlled by it. or under direct cr ,"J:~:C: .::ommon control with it are
parties;

(5) Neither this license nor the rights granted herein shall b~ transferred. assigned. or in any
manner either voluntarily or involumarily disposed of or disposed of indirectly by transfer of
control of the Licensee to any persons. unless the Commission shall give prior consent in
writing;

(6) The Licensee shall. notify the Commission in writing of :he precise locations at which the
cable will land. Such notific::llion with respect to any gi\ cn :Jnding location shall occur no
bter than ninety days prior to commencing construction Jt ti1:11 landing location. The
Commission will give rublie notice of the filing of each d~SCrl~eior., .J.nd ~r.J.nt of this license
will be considered final with respect to that landing location unless the Commission issues a
notice to the contrary no later than sixty days after receipt of the specific description;

(7) The Commission reserves the right to require the Lic<;;:lsee to file an environmental
assessment or environmental impacr statement should it dctennlne thJ.t the landing of the cable
at those locatIOns and construetlon of necessary cable lanoin=, SIJllOnS would significantly
J.ffect the environment within the meaning of Section 1.: )0-:- of t~c Commlsslon's procedures
implementing the :';ational EnVironmental Policy Act of : 969. :rllS license IS subject to
modification by the CommiSSion upon 1,S review of an; ~n\ ;ronrr:~;llJI assessment or
environmental impact statement tnat it may require PUrsu3;:t to I:S rules;

.... ,t.

(8) Pursuant to Section 2 of the Cab Ie Land ing License Ac:. ~ - L Sc. § 35 ~ Executive Order
~o. 10.530, as a.mended~ a~d Seclon 21.; of the Comrr::Jr.,cat;e;ls ACe of 1934, as amended.
47 U.S.c. § 214, the Commission rese;\es the right to i:-::pose .::nmmon carrier regulation or
other re;ulatien consistent wit~, the Cable Landing Llcers:: ~c: cr, the oper::.tlor:s of the cable
system if it finds that the public Interest so requires~

(9) The Licensee shall maintain de Jure Jnd de facto centrel or the US por-ion of the cable
system. including the cable landmg s::ltions in the Unae2 ~:J:::'. 3~,Tlcie;'lt TO campI;. with the
requirements of this license:

(10) This license is revocable by the Commission after d:.:e netic;;: and opportunity for hearing
pursuant to Section =. of "~.r; .-\ct re!atmg to the Landl:-'; ::::d OelGation of Submarine Cables
in the Lnited St.:ltes": ~- L sc ~:.or for :-2.:1ure to c::':"":::' '.' .:~ the terms c,- this License:

6



· .
Federal Communications Commission DA 99-2041

(11) The Licensee shall notify the Commission in writing of the date on which the cable is
placed in sen-ice. ano'this license shall expire 25 years from such date, unless renewed or
extended upon prop~r application. and. upon expiration of this license, all rights granted under
it shall be terminated; and

(12) The terms and conditions upon which this license is given shall be accepted by the
Licensee by filing a letter with the Secretary, Federal Communications Commission,
Washington. D.C. 20554, within 30 days of the release of the cable landing license.

16. This Order is issued under Section 0.261 of the Commission's rules. 47 C.F.R. §
0.261. and is effective upon adoption. Petitions for reconsideration under Section 1.106 or
applications for review under Section 1.115 of the Commission's rules. 47 C.F.R. §§ 1.106, 1.115,
may be filed within 30 days of the date of public notice of this order (see 47 c.r.R. § 1.4(bX2».

ICATlONS COMMISSION

I
Reb ca Arbogast
Chief, Telecomm nications Division
International Bureau

... ' ,t.

7
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SKADDEN, ARPS, SLATE, MEAGHER 0. FLOM LLP

[)l"f;CT 00""­

(20Z):37 I ·7Z66

1440 NEW YORK AVENUE, N.W

WASHINGTON, 0 C 20005-2111

TEL 12021 371-7000

FAX 12021393-5760 r

r-IRM/AFF"ILIAT[ OF"nCE:5

BOSTON
CHICAGO

( HOUS~.,

,.' L'0t.t:d£.~ES( ,.. ,. 1':'\ l' ARK
., ( '-NEW YORK

... . , I ·SoAN F"RANCISCO

I' L"'; WILMINGTON
[)IR£CT f:AJ(

(ZOZ) :371·7096

BY HAND

Magalie Roman Salas, Secretary
Federal Communications Commission
International Bureau - Telecommunications
P.O. Box 358115
Pittsburgh, Pennsylvania 15251-5115

March I, 1999

I·

B£lJING
BRUSSELS

F"RANKF"URT
HONG KONG

LONDON

MOSC!'("
. AAIt'li_'

. S·I.NG"'~ORE

SYDNEY
TOKYO

TO~ONTO

/
C

Re: FLAG Atlantic Limited
Application for Non-Common Carner Cable Landing
License

Dear Ms_ Salas:

Enclosed herewith for filing on behalf of FLAG Atlantic Limited
("FLAG Atlantic"), and pursuant to Section 1.767 of the Federal Communications
Commission's rules and regulations. 47 C.F.R_ ~ 1.767. please find an original and
one (I) copy of an application for a license to construct and operate a non-common
carrier submarine cable landing system. In addition. we are \?nclosmg FCC Remit­
tance Advice on FCC Form 159 together with a check In the J.n1ount of S12.97500
made payable to the Commission to cover the filing fee .

.. ,' ,t

If you have any questions concerning this applicatIon. please contact
the undersigned.

Sincerely.

/ I
Ii~) ,f/£+'t/'

,fay L. (ilmbaum

/ Li/(da G. Morrison
Counsel for FLAG Atlantic Limited

Enclosures
cc: Stuart Rubin

Parminder Dost
Grier Raclin
Hartmut Seibel
Donald Connor
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Before the
FEDERAL CO~I;\IL"ICATIONS CO.\I;\IJSSIO~

\Vashington. D.C. 2055~

In the Maner of:

FLAG Atlantic Limited

Application for a License to Land
and Operate in the United States a
Digital Submanne Cable System
Between the United States and the
United Kingdom and France

)

)

I
)

)

)

)

)

I

File \0 ----

APPLICATIO:'li FOR CABLE LA~DI:\G L1CE~SE

FLAG Atlantic Limited C'F;"'AG .-\tlantic" or the ".-\pplicant") hereby

applies, pursuant to "An Act Rdatl!1g to the Landing and 0plTallOn of SubmJrinc

CJblcs in the LOlted StJtcs." ·F LS C -;~ ~-+-~l) ("Cable L.1I1dlng Liccnsc-\ct"). for

a license to I..md and operate In thc Inltcd St.ltCS a pn\ ate lIner llptlC subnunnc

cable network c\tcndll1g tl) the L'nttcd Kll1gdom .l11'J,'frJIKC fhe cable s\stcm \\1\\

be knO\\n as "FL..'I..G ,-\tbntlc-l"

The proposcd FL..'I..G .-\tlantlc-l cahle \\ til be .1 l\)\lr system consisting

of three undersea seg.ments extending het\\ een the L'l1lted St.nes Jnd Europe

SpeCifically. one seg.ment (Scgment \) \\ III extend het\\\..'cn the nlmh shore of Long

Island in :\ew York and Com\\al\. L'nlted Klng.dom. ,-\ secl)lId segment (Segment S)



will extend betwee~' the south shorc of Long Island in :\c\\ York and Bntlany.

France. Finally, a third segment (Segment E) will extend between Cornwall. L'nited

Kingdom and Brittany, France. A route sketch of the FLAG Atlantic-I system is

attached hereto as Exhibit A. The capacity on FLAG Atlantic-l will be sold or

leased to users on a pri\'ate camage OJSIS

CO:\IPLlA~'CE WITH SECTIO~' 1.767

In accordance with Section 1. 767 of the Commission's rules."7

C.F.R. ~ 1.'67, and Exccuti\e Order :\0. l0530. Jatcd \1J~ ](). 195... the ApplIcJnt

submits the followlllg infomlatlon in SUppOI1 of thiS :\ppIICJ1Il)Jl

(1) The name, address and telephone number of thc Applicant are:

FLAG Atlantic Limited
The Emporium Bulldlllg
69 Front Street. .. 'h Floor
Hamilton
H\l 12
Bermuda
1--+-+ \ -2l)()-IIIJI)1)

.... ,,"

(2) Thl? .\rp\lcant IS a Jnll1l \ l?I1lurc (U1l1pJn~ IH::c.1I11ICd Jnd I?"lsllng

under lhe b\\ s of Bemluda FL\G\tLtntlc Holdings Llmtl'.:d I "F .\H"). a BcmlUda

holding company. J.nd GTS Trans.\llanllc Holdlllgs. Ltd t"<JTS Tr:msAtlanllc")...l

Bermuda holding company. eJ.ch o\\ns:,q percent of the .I\.ll"t \cnture. FAH is J.

direct wholly owned subsidiary of FLAG Te1ccom Holdings L\111Iled. a Bermuda

holding. company ("FL.\G Holdlllgs"\ GTS TransAtlanlic \S..In Indirect \\hall\,'

..,



owned subsllliary of Clonal TckSystcms Group. Inc. ("C TS"). a puhllcly traded

Delaware corporation.

(3) Correspondence to the Applicant regarding this Application should he

addressed to:

Jay L. Birnbaum. Esq.
Skadden. Arps. Slate. \1eagher & Flam LLP
1-1.-+0 :\ew York .-\\enue. \·.W
Washington. D.C. ~0005
Phone: 202-371-7288
c :.lX: ~02 -393-5 "76U

,vlth a copy to:

Stuart Rubin. Esq.
FLAG Telecom Limited
103 \!lount Street. :rJ Floor
London \\'1 Y 5HE
L'niteJ Kingdom
Phone: (l\ 1-..1.-1.-\ ~ l-~ I - -OSoo

Fax: 1111--1...1.-1 '1-~ 1'-IlSIIS

GrIer Raclll1. ESLj

Scnil~r \'1l'C Prc-;,dcI1L li\..'lh.'r.li Cl\lilh\..!

,1l1J Cl~rpGr~ltc Secreur:>
GIL)hal TckS: .;terns (Jwur. Il1c

\ -~ 1 PI!ln,lck' Dr1\ \..'
'..'onh T0\\ er. 12'- F\l~\~r

\1cLean. \·,r':.!Jr11a 221 112
Phone (-113) '! 1:-\-..l~ -,~

Fax (-1)3)qlS-(I~~S

,mJ \\ lth J CGI1: to

,,

.. ,' "



Hart~'ut Seibt:/
Director of Regulatory Affairs
Hennes Europe RaiJrel
Terhulpsesteenweg 6A
1560 Hoeilaart
Belgium
Phone: 011-32-2-658-5212
Fax: 011-32-2-658-5]1 ()

(4) Description of the FLAG Atlantic-I system:

The Applicant anticipates commencing operation of the FLAG

Atlantic-l system i:-: October 2000. subject to the timely grant of this Application

To begin operation by that date and to meet its financing contln~encies. the Appll-

cant seeks issuance of the landing license by \:o\'ember l. 1999.

FLAG Atlantic-I \\ill use laser-generated light to transmit digllal

mformation over lour optical tihcr pairs l)n SI.'~ments \: and S of the system and o\er

six optical fiber paIrS on Segment E. The FL:\G Atlantic-l CJhlc system "lll hc

based on s~T1chfonous dl~ltJl hlcrJrchy ("SOH") Jnd \\ til uSc Jcnse \"'ave diVISion

multlp\c\ln~ ("0\\'D\1") The ~~stem \\ III he cons.truclCd 111 .l,c\f-hca\in~ nng
,<

up to J total capacity of I 2S tCfahlts !)L'r secnnd, \\ hllh IS ~IPrHll\lmate\y25 limes the

capacity of current tf~ms-At\antic CJhk tcchnolo~y, .-\s II1ltl,llh constructed the

system \\ill ha\c a Cl.paclty of [()() Ghps \\ llh upgrade pOlell\U\ in \ GO Ghps (0f

multiples thereof) increments as demand \"arrants.



The general routc sketch attached hereto as ExhIbit A shows the

segments of the proposed system for which the Applicant is seeking authorization.

As illustrated in Exhibit A. the submarine ponion of the FLAG Atlantic-I consists of

three segments as follows:

Segment :-.:: The whole of the submanne cJ.hk S\stc!l1 pro\lJcJ

between and including the System Intertace at the cable lanJlng station on the nonh

shore of Long Island in New York and the System Interface at the cable landing

station in Cornwall, Lnl!cd Kingdom.

Segment S: The whole of the submanne cable s:-stem pro\lded

between and including the System Interface at the cable landing station on the south

shore of Long Island in \:ew York and the Systcm Interface J.t the cable lanJing.

station in Brittany. France.

Segment E: The \\hole of the suhmanne CJ.ble ,,\stem pro\lded

bet\\een J.nJ includmg the S:-stem IntcTt'~lce J.t the cJ.hle l...tndll:.:' sutlon m Bnttany.

..... ,\.

France and the System lnterfJ.ce J.t the cable bndll1g st...tI\()l1 It' t,m1\\ all. L"mleJ

Kingdom.

The e\;lct landmg. Siles and lhe e\Jcl kKall()nS ,1i the lanJmg stations

have not yet heen finalized. The Applicant \\il1 notify the ("11111111ssion and amend

the application to pro\lde thlS mfom1atlon as soon as pOSSIble

........._..~-_ ......•.•--_ _._----_.



The S):stcm Intcrface IS definr:d as a ~lUltlpk of J Synchronous

Transpon \-lodule Sixty-Four ("Srvl-6~") transpondcr based. shon haul optical

interface (0 be provided in Submarine Line Terrnina(ion Equipment ("SLTE") at the

landing sta(ions. Segments Nand S each will consist of four fiber pairs and Segment

E will consist of SIX fiber pairs. Each fiber paIr will be cqulppl'd \\lth D\"·0.\1

technology. and each OWO\1 system will br: capable of carr:-1ng 31 wavelengths at

STM-64. except for Segment E which will be capable of caIT)lng ~O wavelengths at

STM-6~ (10 Gbps).

(5) Landing Points:

As described abo\c. FLAG Atlantic-l will land on the nonh shore of

Long Island in ~ew York; thc south shorr: of Long: Island in \e\\' York: Brittany.

France; and CornwalL LOIted Kingdom .-\ specific dt?scnptll~n ofeJch of these

bnding locations anJ accomp:mYlng maps \\1\1 be prO\ IJed In the future.

(() Ha) \l)n-C Umnll)ll CJrrler StJtllS

The Appltcant \\ 1\1 operJ,tc the FL.-\G \tbnuc- \ cable systt?m on J

non-common cJ,mer. or pn\Jtc CllTler. bJsls. \on-comml~nC:IlTler stJtus IS consls-

tent with longstanding Commlsslon and congressional poliCies and \\1\1 ad\Jllce the

public interest.

The CommiSSIon hJS J \\ell-establtshed pO\lcy uf encouraging pn\'ate

submarine cable systems JS J, means to lIlcreJse competition \n tht? undersea cable



market.' Indeed. since the inslllution of the ComnllSsJOn's pm ate cable policy. It has

authorized many non-common carrier cable landing licenses.: The Commission has

authorized non-common carrier cables where ( I) there is no compulsion by la",,' to

serve the public indifferently and (2) the proposed operatIOns do not reflect that the

carrier will hold itself out indi fferenrly to the public.'

See PC Landing Corp.. Cable Landing License. Fik :\0. SCL-98-006. DA
98-2351. 1998 FCC LEXIS 5927. at *5. para. 6 (Im'l Bur. reI. ;-';ov. 23.1(98)
(citations omitted). The Commission adopted its private submarine cable
policy in 1985 to promote competition in the pro\islon llf international
transmission facilities. Sec Te/-Opf//.: Ltd. lOa FCC ~J ]033. IO-l-{)--l-~.

10-l-6-~8 (1985).

See. e.g.. CST 111£'1, Inc.. Cable Landing License. 12 FCC Rcd 5911 (Int'I Bur.
1997); SS/.illallllc Crossing, LLC. Cable Landing License. 13 FCC Rcd
5961 (1997) ("SSI.illallf/c Crossing"). modified. I} FCC Rcd 7171 (Int'\ Bur.
1(98); .\fF.\ClohclI(,l.II/c.. Cahle Landing License. 11 FCC Rcd 1273.2 ([nt'\
Bur.). modified. 12 FCC Rcd S(),\i (Int'l Bur. I99() ): Un,'lIl Express Commu­

IIlcal/OlIS, LLe. Cahk Landing License. 11 FCC Red j()~{ I() (int'l Bur. 19(6):
.-1losl\a .Vorthstur COmllllll1l("Uf/IJI1S. rLc. Cah1e L.lndll1~ License. II FCC
Rcd 1()S-l-2 (Int'! Bur. 199h L .1 T& T S/lhm<ll"lllL' S\\ 111(. Clhle Landing
License. 1I FCC Red 1'+~S5 (ClJl111l1 CJIT. Bur 1'1<)(\ I. II/<!,/itied. 13 FCC
Red .298,\ (Int'l Bur 1')9S I. UppIIC<lf/OIl r;)r L:clIC\\ ,i'·lil'l:'. Fde :\0. S-C-L-l)'+­
()()6. FCC 9S-.2()}. \ ')l)S FCC LE:'\!S 5.228 (reI. Oel. C). 1\)\)8); Oplcl Commll­

IlIC,IlIOIIS. Ille. Cabk L.Jndlng l_ICClbC. S FCC Red 221\ - (Camm. em. Bur
19l):;): TrullSlldlJOlll1! Td,'oJfl/ I_[J. 5 FCC Red 5<)S ( \ '1\)1)): PUlIfil' Telecom

C"hlc'.4 FCC Red SII(l! (\<):>;<)\

St!c .\'a{[o/lul.-lss'/l O(RC\!.lI/l1[o/l (til. CUfIlfll'rs \ Fcc. 525 F.2d ())O.

640-~5 (DC Cir \ (dlscussmg and app\::ving definition \'( common carner).

ccn dcmcJ .+25 lS. 992 (19-h\ (".\'.·lRCC f'):\'d!Jfl/;,:i .·lss'/l o(Rcglllu[o/l

['til. Comm'rs \'. FCC. 533 F.2d 601. 60S-lJ9 (D.C ('If \l)i6) (":VARL'C Jr'l:
sec also PC Landing Carr. \99S FCC LE\:IS. at *5-"'(1. para. 6; Cl.1hlc alld
Wireless PIe. CJc:::? Landing. LIcense. \ 2 FCC Rcd S~ 1(\. S522 (\ 997L .\fFS

(contInued. )



,-
With regard to the first prong of this non-common carrier test for

submarine cable authorizations. the Commission has mdicated that there is no legal

requirement to serve the public indifferently if there is no public mterest reason that

such services be provided on a common carrier basis.~ The Commission's public

interest analysis has focused on whether alternatIve ser.ICl.'S Jrc avaIlable. If

sufficient alternatives exist. the CommiSSIOn has concluded that the lIcensee will not

possess market power and will not have the ability to chargl.? monopoly rates for

capacity on the cable.' Hence, the CommISSIon has concluded that the public Interest

is served in such circumstances by authonzIng a submanne cahle system to operate

on a non-common carner basis.o

The Commission has determined that pri\ate cable systems, partlcll-

larly In the ~orth Atlantic region. introduce Important competItion that benet-Its

consumers. \Ioreover. gi\l.?n thl.? .1\ adahdIty of capacity ,)n <-'\Istlng and futurl.?

.. ,"

(.contl nued I

Cllonel1cE, 11 FCC Rcd Jt 1~-~4-~~. pJrJ )0.

Sec Id at *6- * 7. para."7.

Sec Id at *'. parJ. "7 (cillng CuMe & Wireless. PIc. \2 FCC Rcd 851 Il. S52~

(199'))

Sec 5;SI .lEdIlE!IC CrOSSII1';? I ~ FCC Red Jt 5')()~, P~l,,\ "' i cIting Tel OpEd. 100

F CC~d at IoS3)



cables and satellite circuits between the L'nllC'd States and the l'nlted Kingdom.' and

bet\\ieen the United States and France.~ there is no threat that the proposed cable

system could become a bottleneck facility and no competitIve concerns are raised by

See, e.g., S51 Atlanlic CrosSlI1g, 13 FCC Rcd at 5961. 5963 n. 12 (authonzing
the AC-I submarine cable system to operate on a non-common carrier basis
L,t\\een the U.S., the LnJted Kingdom. and Germany. and recognizing that
the continental U.S. and the United Kingdom are sen-ed by fntelsat satellite
circuits and various common carrier and non-common carrier unu",rsea
cables). modified, 13 FCC Rcd 7171 (lnt'l Bur. 19\)8) (adding a landing point
in the 0ietherlands): Cah!e & Wireless, PLC Cahle LandIng License. 12 FCC
Rcd 8516 (1 (97) (authorizing non-common Clmer submanne cable system
between the U.S, and the United Kingdom); .\fFS Clohcllc(. II FCC Rcd at
12732. 12736-38 (authorizing landing and operation of \1FS-I and MFS-2
non-common carrier submarine telerommunications cable system - now
known as the Gemini Cable System ." bet\\een the L·,S. and the United
Kingdom),

The continental C,S. and France are sen-ed by Intelsat satelltte cirCUIts as
well as by .... anous common carner submanne cable systcms. See, e.g.. /11 re
Dtrc('( .,lcccss [0 (he I\'TELS.·1 T .)·\.)(CI1I. IB Docket ,,() ')8-182, FCC 98-280.
"otlce of Proposed RLllcmakln~..-\rr-'\.. 1'-)\)8 FCC LF\ IS 5532. at *SO
(reCO~I1l11n\! that access to the lntelsat s\,stem \s autlwr1/cd 111 France\; .\.\;/
.i(lilll~tC Cr~sstflg. 13 FCC Rcd at 5l)(13 'n,I2 '(notln~ that the L,S. and other
countnes are served by [ntelsat satellite clrcults!:/I1Il'ri("lfl Telepholle (illd
TclcWdph Co. S FCC Rcd 481JS (Comm. em. Bur. Il)')~) (authoriZing
constructIon of the T.-'\. T-12 T.-\ T-1':- common carner suhmanne cable system
between the L.S. the l'nllcJ Kll1gJom. and France) .. lnllT/eWl Telephone
dnd Tc!egrdph C(). Cable Landll1g LIcense. "7 FCC RcJ \;'4 ( 19(2) (authonz­
ing constructIon and operatlon of the TAT-II common carner submanne
cable s~st('m ('\tcl1liln~ hetween the LS .. the L'nited K;n~dom. and France);
American Telephone (/fl(f Tdegruph Co. Cable LanJln~ LIcense, 3 FCC Rcd
7304 (Comm, Carr. Bur. 1988) (authonzll1g landing. and operation ofTAT-9
common carrier suhmanne cable system between the l' S. Canada. the
l"nited Kll1g.dom. France. and Spam).



[he Applicant's proposed pro\';slOn of capacIly on a pm'ale camage basls./ o Conse-

quently, there is no public interest reason to require that capacity on FLAG Atlantic-l

be provided on a common carrier basis. 'I

As to the second prong of the non-common camer test, the FLAG

Allantic-J system should not be subject to common carrier r(,~LJIJtlOn because 1[5

capacity will be assigned pursuant to "mdi\iJuali7cd deciSions" Jnd not sold Indiffer-

ently to the user public. I: Users of bulk capacity on FLAG AIIJntlc-l, Includmg

common carriers, \"ill be able to obtain capacity on the system lIn the baSIS ofnghts

of use. The offering of bulk capacity to a "significantly restnctcd" class of users.

such as common carrier cable consonia. common carriers. and lJrge businesses.

shows that the Applicant is not a "telecommunications carner" under the Telecom-

...., ,L

S'cc .·1 T& T SUhl/llirLflC \,.1 .. II FCC Rcd Jt 14885. 14:':%-l)8. paras. 39-44
(Clllng .\.lRLC /, 5~1) F~d Jt ()~S) (lJentlf~lng mJrl--ch ..IS \,ell as potentIal
compcllti\e effects In markcts nfthc prop\)scd cahk..l;,d L'oncluding that
cahle s\,stem could he <luthon/cd \In <l non-common CJr:-L~r hasls).

i I Sec Tc/-Opnk, Ud. 1110 F.C.C.2J at ]04'7 (noting thJt the Commlssion's
Interpretation of the second pan of the .\'..JR[·C / test k'l\)Ks Jt whether there is
a public interest reJson to reLJUlre common carnage I: \l't' d!SO SS'/ .·If/anne
Crossing, 13 FCC Rcd at 5%3, para S.

See .VARL'C /.520 F.2d at 64~: SSI ..Jf/UflflC Crosslnr,:, I:; FCC Rcd at 5963.
para. 9: .\tF~)~ C;/ohel1cL 11 FCC Red 31 12:35~ para. 12

11 )



mUnJcations Act of 1l)96.!\ COllseLjuentJy. it \\ ould be appropnatc tor the Commls-

sion to authonzc rhe FLAG Atlant/c-l syslcm on a non-common carner basls.;~

(6)(b) Ownership Intonnarion:

As required by Section 1.767(a)(6) of the Commission's rules. the

Applicant submits the following ownership mtomlJlJOIl :;P<..'(I ri<..'d 111 Sections

63.18(e)(6). (h)(I). and (hH.2) of the Cm1l11ISSIOn's rules

(i) Infonnatlon SubmlIted Pursuant [0 Section 63.1 S(c)(6):

A wholly owned L.S. subsldiar;. of FLAG .-\r!,lr1[lc. FLAG :\tL.H1tlc .

USA Ltd .. \.... ill o\\n the l:.S. cable landing stations. IncJudln:; the real propert:,

buildings and renninal equipment. and will o\\n the L'.S. terntory portions of the

FLAG Atlantic-I system from the landing. stations to the L S temtorial limit. A

wholly 0\\ ned European subsidiary of FLAG-\tlantlc. FL-\lJ .\tbntic (LK) Ltd.

will own the LnllcJ Kingdom lanJlI1g statIon anJ \\i11 0\\ n L'\JrresponJmg portions of

.... ,t.

FLAG AtlantiC. FL-\G .-\tlantlc f France I. S.-\. \\ ill 0\\ n the :,lI1dJng station In France

"

.'ll'C .\SI.·lr!all[{c ero,lslIlg. I:; FCC Rcd at 5')6:;-()~. 1'..1:JS \)-1 () (concludll1g
that the Jpplicant \\ould not offer CJpaCity on a comnwn carrier basis. that the
appllcJnt should not be clJ.SS\ fled JS J "telecommunications carrier" under the
J9'Jh .-\ct. Jnd that the C()mmISSlon should license :1:<..' :oroposed system on J
non-common carner hasls)

11



and will own corresp'onding ponions of the system locatcd in France. FLAG AtlantIc

itselfwill own the remaining portions of the FLAG Atlantic-/ system.

(ji) Information Submitted PursualH to Section

63.18(h)( I):

GTS TransAtlantIc is affilIated, \\!Ithin the me:.Jnlng of ..P C.F.R ~

63.18(h)( I), with the foreign carners listed In Exhibit B hereto. These carners lack

the ability to discriminate against unaffiliated L.S carriers through control of

bottleneck facilities or facilities in the desllnallOn countncs.

(ii i) Information Submitted Pursuant to Section

63.18(h)(2):

Exhihit C hereto contains the rclc\ant Section (1:; 1S(h)(2) infomla-

tlOn.

(7) Emlronmental Impacl

.....~
actions as defined In Section 1.1 :;U5 ot" the CommiSSion's rules .-\ccordmgly.

SectIon 1.1:; 11 of the CommISSIon's rules docs not reyulrc the ~llhll1ISSIOn of em 1-

ronmental mformatlon In conjunction \\ Ith thiS .-\ppIICltlon-\-; the CommiSSIon has

12


